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BELGIUM

Trafficking in Human Beings

1. Legal framework

1.1. The Law of 10 August 2005

The law of 10 August 2005 combating human trafficking for the first time introduced a
definition of the term *human trafficking’ in Belgian law.[1][1] According to the new law, the
crime of human trafficking entails two elements: The first element is a type of action
involving movement of a person, namely the recruitment, transportation, transfer or
accommodation of a person or the exchange or transferral of control over this person. The
second element is the aim of this action, namely to (i) use this person for prostitution or for
other acts of sexual exploitation, including child pornography but not adult pornography, (ii)
to exploit him/her as a beggar, (iii) to employ this person in circumstances that contravene
human dignity, (iv) to harvest this person’s internal organs, or (v) to have this person commit
a crime against his/her will.

This definition of the crime of human trafficking differs from the one provided by the 2005
Council of Europe (CoE) Convention on Action against Trafficking in Human Beings,[2][2]
which has been signed but not ratified by Belgium by the end of 2007. The Belgian definition
adds objective (ii) and (v) to the CoE definition and lacks what is generally considered to be a
constitutive element of the crime of human trafficking, namely the use of certain means to
commit the crime, such as the threat or use of force, coercion, the abuse of power or the abuse
of the vulnerability of the trafficked person.[3][3] The Belgian law has thus shifted the focus
away from the abuse of the victim, targeting his/her exploitation instead.[4][4]

The 2005 law contains a number of articles that can rightly be criticised. Firstly, probably the
most regrettable deficit of the law is the above-mentioned absence of the prerequisite of
coercion or the use of force as one of the constitutive elements of the crime of human
trafficking. Secondly, the law criminalises human trafficking for purposes of sexual
exploitation but the travaux préparatoires fail to include adult pornography as one of those



purposes, in contravention of European standards.[5][5] Thirdly, concerning economic
exploitation, the term ‘human dignity’ is not further explained, which might lead to confusion.
However, the travaux préparatoires provide some insight into the matter, indicating that the
absence of a wage or a disproportionally low wage for the delivered work constitutes
economic exploitation in violation of human dignity.[6][6] The problem with this approach is
that it, in combination with the absence of a prerequisite of coercion or use of force, could
lead to a redefinition of human trafficking as a mere infraction on social legislation, e.g. in
cases where an illegal alien voluntarily accepts a wage lower than what is European average.

In this matter, a 2007 decision by the Court of Appeal of Antwerp concerning human
trafficking stated in a case of Romanian citizens employed illegally in Belgium that
working for a lower wage than what is foreseen by law, and for more hours a week than what
is legally allowed, was in itself insufficient to consider this employment to be in violation of
human dignity, inter alia on the grounds that the Romanians involved did not oppose their
working conditions, wage or the accommodation provided by their employer.[7][7] As a
result, according to the court, it could not be proven that the accused had exploited the factual
situation of the Romanian citizens as they were able to enjoy higher standards of employment
in Belgium compared to conditions in their home country. The accused were consequently
deemed innocent of the crime of human trafficking.

Finally, the issue of beggary merits some remarks: The exploitation of a person for beggary is
essentially a particular form of economic exploitation and therefore redundant in the law.
Moreover, concerns have been raised that the explicit inclusion of exploitation for beggary as
a type of human trafficking has been led by the ulterior motive of combating public
inconvenience caused by seeing beggars in the streets.[8][8]

1.2. The law of 15 September 2006

The Law of 15 September 2006 Amending the Law of 15 December 1980 Concerning the
Access to the Territory, the Stay, the Settlement and the Removal of Foreigners includes a
number of articles that are intended to increase protection to victims of human trafficking by
granting them, under set conditions, the right to stay on the Belgian territory.[9][9] This law,
which entered into force on 1 June 2007 , offers victims of human trafficking the opportunity
to obtain residence permits in exchange for assistance in criminal proceedings against the
perpetrators of the crime. Should the proceedings eventually lead to a conviction, or if the



crime was committed under aggravating circumstances of threat or use of force, coercion,
deception or the abuse of the victim’s vulnerability,[10][10] the crime victim will eventually
obtain a permanent residence permit in Belgium .

The reasoning behind granting victims of human trafficking residence permits under these
conditions is based on the fact that they have taken serious risks in filing a complaint against
the perpetrators and therefore risk reprisals in their home country.[11][11] However,
regrettably, and contrary to recommendations of victims agencies, an objective victim status
has not been introduced, which means that all victims of human trafficking, including minors,
are required to cooperate with the judicial authorities if they are to obtain a (permanent)
residence permit.[12][12]

Moreover, requiring victims of human trafficking to cooperate with the authorities before
granting them permission to stay on the Belgian territory is not in line with a human rights
based approach to fight human trafficking. From a human rights perspective it would be more
logical to automatically offer protection status to all victims of human trafficking simply
because they are victims and not merely in order to persuade them into assisting with the
development of a criminal case against the perpetrators.

Fortunately, and contrary to what could be assumed from the foregoing, victims in cases of
human trafficking that do not lead to a conviction or in which the mentioned aggravating
circumstances do not apply, are not being entirely left in the cold. Within the unofficial so-
called STOP-procedure, which is separate from the official procedure, adult victims of human
trafficking can still benefit from the advantage of regularisation also in cases that do not lead
to the identification or conviction of the perpetrators. The condition for regularisation is that
the criminal proceedings have lasted for minimum two years.[13][13] This unofficial
procedure that is not included in the 2005 law should be given an explicit legal basis in order
to increase the security and protection of victims of human trafficking that could possibly
benefit from the said procedure.

2. Data on human

trafficking in Belgium




On a scale ranging from very low to very high, Belgium was listed as a country with a high
incidence of reporting as a transit country, and a very high incidence of reporting as a
destination country for human trafficking in the 2006 United Nations Office on Drugs and
Crime report, indicating the global patterns on trafficking in human beings.[14][14] People are
trafficked to Belgium primarily from countries such as Nigeria , Brazil , Albania , Bulgaria ,
Romania and China . Most people only passing through Belgium are usually on their way to
the United Kingdom .[15][15]

Research indicates that people are primarily trafficked to Belgium for purposes of forced
labour and commercial sexual exploitation, with the latter being more prevalent than the
former.[16][16] However, there are indications that human trafficking for purposes of
economic exploitation is starkly on the rise, at least in the Flemish Region.[17][17] The stark
rise in 2006 of this particular type of human trafficking was almost solely due to the
significant increase in the number of Brazilian men being exploited in construction business.

Belgium is generally regarded to be fully complying with the core international standards
directed at eliminating human trafficking, since it follows a two-pronged approach;
maintaining an aggressive law enforcement stance on the one hand, and financing NGOs to
provide victims assistance on the other. However, as noted above, the Belgian legal system is
criticised for connecting the granting of permanent residence status to victims of human
trafficking to the outcome of the criminal prosecution instead of allowing all victims to
remain on its territory. Nonetheless, in practice there have been no reported cases of victims
of human trafficking being forced to return to their country of origin after a failure to convict
traffickers.[18][18]

In 2006, Belgian authorities investigated 451 cases of human trafficking, leading to
convictions in fourteen separate cases; nine on sexual exploitation and five on economical
exploitation.[19][19] Sentenced traffickers generally received one to ten years’
imprisonment.[20][20]

The Belgian federal government finances one NGO that specialises in the support of victims
of human trafficking in each region: Payoke for the Flemish Region, Pag-Asa for the Brussels
Region and Sirya for the Walloon Region. These NGOs offer assistance to victims in the
form of residential or ambulant shelter and guidance; psychosocial and medical aid; and legal
and administrative support.[21][21] In 2006, the three NGOs provided some form of
assistance to a total of 445 victims of human trafficking.[22][22]
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